78. DRiscussicn. Section 617(d) provides the Conmission with broad
discretion to grant waivers in the public interest. However, the 1992 Act
prohibits the Commission fram granting such waivers unlese local franchise
authority approval has been cbtained, if such approval is required. Exocept
with_respecctomOaﬂmllsystantmtm,uedaclmetoestablish ‘
specific waiver criteria applicable to public interest waivers. Instead the
Commission will congider public interest waiver requests on a case-by-case
basis. Such waiver requests nust be filed pursusnt to the special relief
procedures established in Section 76.7 of the Cammission’s Rules. Although
in most cases local approval is required prior to the consmmation of a
transfer, we conclude that the Camission mey grant waivers in appropriate
cases prior to the grant of such approval, provided such waivers are
corditioned upon the grant of local transfer approval. Comission waivers
issued in advance of local transfer approval will not became effective unless
such approval is ultimately cbtained and will in no way affect the discretion
of local franchise authorities to decide such transfer requests. We conclude
that the grant of such conditional waivers will enhance the speed and
efficiency of the waiver process, without undemmining the discretion of the
local franchise authority to approve or dissgprove a proposed transfer,
egpecially where multiple franchise authority approvals are necessary.

79. The 1992 Act directs the Commission to grant waivers in cases of
default, foreclosure and other financial distress. Such waiver requests
should be filed pursuant to the special relief established in
Sectiomn 76.7. In cases of default, waiver applicants must establish an
affirmative factual showing, supported by affidavits of a person or persans
having persanal knowledge that the cable operator is in default, other than a
techmical default, under the temms of a credit or loan agreement pursuant to
which the cable gperator is primarily liable. Waiver applicants should
provide the Canmission with copies of default notices or other documentation
establishing the creditor’s acknowledgment of such default. In cases of
foreclosure, waiver applicants nust establish an affimmative factual showing,
supported by affidavits, that a foreclosure action has been initiated with
respect to property affecting the ability of the cable operator to maintain
cable service. Copies of foreclosure notices or other documentation
establishing that a foreclosure action has been initiated should be submitted
as evidence of such foreclosure. A cable operator may establish an
affirmative showing of financial distress by submitting evidence, supported
by affidavits, of the existence of financial distress. Indica of such
financial distress may include, but shall not be limited to, evidence of a
net operating loss or insufficient capital to maintain operations.>
Axdited financial statements including statements of cash flow or balance
sheets should also be submitted to establish such financial distress.

59 wWe note that, in the broadcast context, financial distress
sufficient to warrant a waiver of the one-year holding requirement was fourd
where a licensee egtablished that a transfer was in the public interest

because of it was unable to cbtain capital. Tumer Commnications Corp., 23
RR 2d 1046, 1047 (1972).
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80. Notice. Section 617(e) of the Camunications Act imposes a 120-day
limitation on franchise authority consideration of transfer requests
involving systems owned for three-years or more. If franchise authorities do
not act an such transfer requests within 120 days, such requests are deemed
to be granted. Section 617(e) contemplates that the Camission will adopt
regulations establishing the information that nust be submitted in comnection
with such transfer requests. The 120-day statutory period begins to run fram
the date a cable operator submits a transfer request to the franchise
authority containing all information required by Commission regulations and
the franchise agreement.

81. In the Notjice we requested camment regarding the type of
informational requirements the Cammission should establish in connection with
such transfer requests. We asked commenters to indicate the information
necessary for franchise authorities to begin evaluating transfer requests.

In this regard, we noted that our intention was to establish a minimum
standard for such informational requirements and allow franchise authorities
to request any additional information that may be necessary to evaluate a
particular transfer.

82. Compents. Most cable cammenters request that the Camission
establish uniform rules regarding the information required to cammence the
120-day review period, and clarify that the 120-day period is not tolled by
additional infonmation requests, not otherwise required by Camission rules,
the franchise, or applicable local law. Cable commenters argue that such a
limitation is necessary to ensure the efficacy of the 120-day statutory
limitation. Cable cammenters argue that such informational requirements
should be limited to information necessary to establish the legal, technical
and financial qualifications of the proposed transferee. Cable cammenters
also suggest that the Commission limit the ability of franchise authorities
to request additional information, beyond the information required by
Camission rules, the temms of the franchise, or applicable local law.

83. In contrast, franchise authorities argue that the FCC should
confirm that local franchise authorities have broad authority to request all
information necessary to detemmine whether a transfer is in the public
interest. According to local authorities, the Cammission’s statutory mandate
is to develop regulations to ensure that the franchise authority receives all
information necessary to "begin" an evaluation of a transfer request. As a
eonsequence, franchise authorities insist that they should not be limited in
the types of information they can request. Finally, franchise authorities
argue that the 120-day period should begin to run only after the franchise
authority notifies the cable operator that it has received all information
necessary to evaluate the proposed transfer.

84. Discussion. Under the 1992 Act, franchise authorities must approve
or deny transfer requests involving systems owned for three years or more
within 120 days, or such requests shall be deemed granted. The statutory
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language contenplates that the Commission will establish regulations setting
forth the information required to be submitted to local franchise authorities
in order to commence the ruming of the 120-day period. Section 617(e) also
indicates that the 120-day limitation and the Comission’s infommational
requirements apply anly to transfers of systems owned for three years or
more, and%lywhene local transfer approval is required under the franchise
agreement.

85. The informational requirements we adopt in response to this
provision are limited to the information necessary to establish the legal,
techmical and financial qualifications of the propased transferee and any
information required by the franchise or applicsble local law. In developing
these informational requirements, we looked to the information required by
the Comission in camec&im with transfer requests for broadcast lioenses
and CARS authorizations. In this regard, the Commission has developed a
standardized form to be used in comection with transefer requests for cable
systems owned for three years or more. Accpyofthel'(rcabletzamferfom
is attached as Appendix B to this Re :

86. In addition to the information specifically solicited by the FCC
Form, franchise authorities are permitted to request such additional
information as is reasonably necessary to determine the qualifications of the
proposed transferee. However, such requests for additional informmation,
beyond the requirements of the franchise agreement or local law, will not
toll or extend the 120-day period unless the cable cperator and franchise
authority otherwise agree to an extension of time as provided under the
statute. Cable operators are required, however, to prawptly respond to such
requests by campletely and accurately submitting all information reasonably
mqmstedbythefmndusewﬂmty We conclude that use of the
Camission’s standardized form in camection with the 120-day limitation will
ensure that franchise authorities are provided with sufficient information to
evaluate and render prompt decisions with respect to such transfer requests.

87.‘_l§g;1@. Camenters were asked in the Notice to address the

60 gsubsection (e) states that the 120-day limit on franchise authority
consideration applies "{i]n the case of any sale or transfer of ownership of

any cable system after thirty-six months following acquisition of such
system." 47 U.S.C. § 537(e) (emphasis added). However, we do not believe

that Congress intended to exclude fram this provision transfers of cable
gystems after thirty-six monthe following initial construction, since the
three- -year holding period applies to transfers of cable systems dunng the

thirty-six month period following "
w of such system. 47 U.S.C. § 537(a) (erphasis added) .

61 gee PCC‘ Form 314 and 315 (broadcast assignment and transfer of
control applications) and FOC Form 327 (CARS asmgment ard transfer of
control application). _
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expected impact of the proposed anti-trafficking regulations on small
entities as required by Section 603 of the Regulatory Flexibility Act of
1980

88. Coments. The Coalition of Small System Operators ("Small System
Coalition") strongly advocates the need for a blanket anti-trafficking waiver
for systems with 1,000 subscribers or less. According to the Small System
Coalition, such systems generally serve gparsely populated rural areas that
would otherwisegomsewed Furthemore, the Small System Coalition argues
that small systems, which are typically highly leveraged and operate close to

the margins, are unlikely targets for profiteers. The Smll System
Coalition adds that operators of amall systems will suffer great financial
hardship if they are unable to transfer unprofitable systems or systems
which are no longer geographically campatible with the cable operator’s other

Systems.

89. The Small System Coalition further indicates that small system
operators provide service in hundreds of scattered camunities, each subject
to independent franchise agreements and local regulation. According to the
Small System Coalition, local transfer approval is not required in over 50%
of these camunities and thus anti-trafficking review would ifmpose a new and
substantial administrative burden on small system operators. Moreover, the
Small System Coalition argues that the expense and administrative burden of
cbtaining individual waivers fram the Cammission would create undue hardship
- on small system's serving insignificant mumbers of subscribers. Finally, the

Small System Coalition asserts that the Cammission has broad authority under
~ Section 617(d) to grant a blanket anti-trafficking waiver for small systems

if it finds that such a waiver would serve the public interest. No

camenters opposed the grant of a blanket anti-trafficking waiver for small
systems. :

90. Discugsion. The Camission is persuaded that a blanket anti-
trafficking waiver for small systems will serve the public interest. First,
we recognize that amall systerssezvmnnalamasmthlwpqnlaum
density are unlikely to be the subject of profiteering transactions. Second,
we believe that application of the anti-trafficking rule to small systems
would create significant costs and administrative burdens on small system
operators and may deter expansion of cable service into sparsely populated
rural areas. Third, consistent with the Regulatory Flexibility
consn.dexatlons, we are persuaded that the expense and delay of cbtaining
waivers in individual cases may be prohibitive for many small system
operators. Fourth, we detemmine that such a blanket waiver will eliminate a
significant mmber of waiver requests thereby reducing the administrative
burden on the industry and the Camiission, while affecting only a small
mumber of cable subscribers. 52

91. Moreover, Congress granted the Comission broad authority under

62 According to the Small System Coalition, there are approximately
5,878 systams serving less than 1000 subscribers. However, such systems
account for only 3.6% of all cable subscribers nationwide.
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Section 617(d) to grant waivers in the public interest. Since we believe
that application of the anti-trafficking rule to small systems would create
significant financial and administrative burdens cn small system operators,
we conclude that a blanket waiver for mmll systems furthers the public
interest. alallsymwillbeaﬁmdforthispnposeasarycablesyaten
serving 1000 subscribers or less. This definition is consistent with
Congress’ definition of amll systems under Section 3 of the 1992 Cable Act,
which directs the Commission to develop appropriate regulat to reduce the
adtdnistmtivehn‘danotratemg:latimmmllsystera Nevertheless,
in order to comply with cur statutory waiver authority, our blanket anti-
trafficking waiver for small systems is contingent upon, ard in no way
affects local franchise authority consideration of such transfer requests,
where such transfer approval is required. We also note that if the
Camission receives camplaints with respect to trafficking abuses by small
system cperators, the Canmission may revcke the amall system waiver in

ITT. CROSS-OWNERSHIP RESTRICTIONS

A. Background

92. Section 11(a) of the 1992 Cable Act amends Section 613(a) of the
Gmumicatlaésnct: to add a cable/MMDS ard a cable/SMATV cross-ownership
restriction Specifically, the 1992 Act provides that a cable operator may
notholdanmnca:se in any portion of the franchise area served by the
cable operator’s cable system. Nor may a cable operator offer SMATV service

*separate and apart fram any franchised cable service” in axsz_g portion of the
franchise area served by the cable coperator’s cable system The cross-
ownership provision addresses Congress’ concern that canmownershipof
different means of video distribution may campetition and limit the
diversity of voices available to the public. The Senate Cammittee also
MGatedtlatmdlcmesamexshlpnﬂeswemrecessa:ytoaﬂnnce
campetition and to further diversig, by preventing cable operator’s fram
warehousing potential competition.

93. Section 613 of the 1992 Act authorizes the Camnission to waive the
statutory cross-ownership requirements "to the extent the Camnission

- 63 Tne Regulatory Flexibility Act of 1980 also supports this
definition. 5 U.S.C. §§ 601-612.

64 47 U.s.C. § 543(i).
65 47 U.s.C. § 533(a) (2).
66 14.

67 Senate Report at 46.
68 14. at 47.
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determines is necessary to ensure all significant portions of a franchise

area are able to dbtain video programming."®® Section 613 also directs the
Conmigsion to waive all cable/MVDs and cable/SMATV cross-ownership interests
exdsting as of December 4, 1992, the effective date of the 1992 Cable Act.”0

Vhen the Comnission adopted the existing cable/MMDS cross-ownership rule, it

specifically grandfathered all cable/MMDS cross-ownership interests that
existed as of the effective date of these rules (February 8, 1990), ard thus
no additional cable/MMDS tions will be grandfathered pursuant to
Section 613 of the 1992 Act. By contrast, all cable/SMATV cross-ownership
mteggsts existing as of Decatber 4, 1992, shall be waived under the 1992
Act.

94. Notice. In the Notice, wed:sexvedthatthec:mmsmmhasalmady
adopted regulations implementing a cable/MVDS cross-ownership prohibition in
the recently concluded Wireless Cable Proceeding.’? We indicated that the
fundamental purpose of that proceeding coincided with Congress' dbjective in
enacting the statutory cross-ownership prohibition. We tentatively concluded
that the recently adopted cable/MMDS cross-ownership restrictions (47 C.F.R.
§21.912.) were congistent with and effectively implemented the statutory
cable/MVDS cross-ownership prohibition. We suggested that these same rules
and their implementing criteria may also be appropriate for the cross-
ownership prohibitions as they relate to SMATV. Comenters were invited to
address these tentative conclusions.

95. In the Notice, we also indicated that the Cammission had
considered and rejected the use of the broadcast attribution rules for
purposes of its cable/MMDS cruss-ownership provision. We further stated that
we did not believe it was necessary or appropriate to reopen this issue as it
pertains to MDS. (or SMATV) croes-ownership restrictions. With respect to
the cable/SMATV cross-ownership restriction, we cbserved that the legislative
history indicated that this provision was not intended to prevent the common
ownership of a_SMATV system that itself qualifies as a "cable system" under
section 602(7)74 of the Camumications Act and a second separate stand-alone
SMATV system. 5

69 47 u.s.C. § 533(a) (2) (B).
70 47 y.s.c. § 533(a) (2) (A).
71 47 C.F.R. § 21.912(f).

72 47 y.s.c. § 533(a) (2) (B).

73 Report and Order in Gen. Docket Nos. 90-54 and 80-113, 5 FCC Rcd
6410 (1990); Order on Reconsideration in Gen. Docket Nos. 90-54 and 80-113, 6

FCC Rod 6764 (1991); Secand Report and Order in Gen. Docket No. 90-54, 6 FCC
Red 6792 (1991) ("Wireless Cable Proceeding").

74 47 U.s.C. § 522(7).

75  Senate Report at 81.
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96. In addition, we noted that the 1992 Act permits the Conmission to
vaive the statutory cross-ownership prohibition to the extent we determine
that cross-ownership is necessary to ensure that all significant portions of
a franchise area are able to cbtain video programming. We requested camment
on whether the exdsting public interest waiver standaxd for cable/MMDS cross-
ownership was sufficient for this purpose, or whether we should adopt the
procedures specified in Section 76.7 of the Conniseion’s special relief rules
for waiver requests arising under the statutory cross-osnership rules. We
also requested camment on the proper means of enforcing the cross-ownership
provision, and questioned whether the Comission should monitor ownership in
this regard. With respect to enforcement, we suggested that the Commission
should establish procedures for consideration of camplaints, and asked
cammenters what procedures should be adopted to allow partic:.patlm by all

: 97. ooments. mwsgamllyaq:portmeofthemstmg
cable/MDs cross-ownership rules to implement the cross-ownership provision
of the 1992 Act. Several commenters assert, however, that the FCC nust
c]arifytlntxtwillxetainthee:dstmgnnalarﬂlomlpmgmmung
exceptions in implementing the statutory cross-ownership restriction.
Tribune Regional Programming, Inc. (“IRB"), whichqm:atesaztll'mrnewsarﬂ
public affairs chanmnel in Chicago, arguesthatthelocal
emeptimtothecrossmmhiprestnctimlseasmt to foster the
develqnmtoflocalarﬂregimlpmgmningservices. Time Warner
maintains that in retaining the local programming exception, the Commission
should clarify that locally originated programming includes (1) relevant
programming produced elsewhere, as long as it is incorporated into a larger
loca\lprogmn and(2)programdngtlattasa1rédmlo@ltelev131m
stations.

98. (RSB indicates that the 1992 Act permits cable/M\cs ownership in
unserved portions of the franchise area, whereas the FCC’'s rules would
prohibit such ownership. C(R&B therefore, suggests that the FCC modify
Section 21.912 of its rules to correspard with the 1992 Act by allowing
cnble/MdScrossamexshlpmgartsofafranchiseareanot served by the
cable operator’s cable system.

99. The Joint Rural Telephone Companies ("Joint Rural Campanies®"),
which provide cable service in rural areas, indicate that use of the existing
cable/MMDS cross-ownership restriction effectively implements the cross-
ownership restriction in the 1992 Act. However, the Joint Rural Campanies
assert that the FOC should clarify that the existing rural exception in

76 TRB Caments at 5.
77 Time Warner Camments at 56.
78  (RsB Comments at 31.

32



21.912(d) (1) exempts rural telephone campanies providing cable service under
the Section 63.58 rural exception.’” The Joint Rural Campanies also submit-
that the FCC should clarify that Section 21.912 prohibits the issuance of an
MVDS auntharization to an existing cable operator for its franchise area, but
allows an MDS ljicensee to cbtain a tradit cable franchise where
campetition in cable service already exists.80

100. In contrast, Cablevision of Texas III, L.P. ("Cablevision of
Texas") argues that the Conmission should clarify that the cammon ownership
of a cable system and an MDS or SMATV service is what is prohibited, :
regardless of the corporate structure of which entity owns which.

Cablevision of Texas believes that the endsting cable/MMDS cross-ownership
rules are at odds with the statutory language Similarly, GIE Service -
Corporation ("GTE") notes that the overbuild emeption contained in Section -
21.912(a) of the existing rules is without counterpart in Section 613 of the
Camunications Act. GIE states that the new Section 613(a) (2) plainly makes
it unlawful foracablecpexatortoholdanMIBllcensemanyportlmcf
the franchise area served by that operator’s cable system. Accor«da.nglyé
states that the FOC should amend § 21.912 tocarportw:l.thtl'xe1992Act 2.

101. Discussion. Section 613(a)(2) of the o‘armcatlcns Act prohibits
a cable operator from holding an MDS license in any portion of the franchise
area served by that cable cperator’s cable system. The Commission is
authorized, however, to waive the cross-ownership prohibition to ensure that
all mgnif:t@nt portions of the franchise area are able to cbtain video
programming. We conclude that our cable/MMDS restriction contained in
Section 21.912 of our Rules, with certain additions and modifications,
effectively implements the statutory cable/MMDS provisian.

102. Section 21.912 prevents a cable campany fram obtaining an MVMDS
authorization if any portion of the MMDS protected service area overlaps with
the cable system's franchise area. Section 21.912(b) also prohibits a cable
operator from leasmg MMDS capacity if its franchise area overlaps with the
MWDs protected service area. The ownership attribution standards established
‘under Section 21.912 prohibit all financial and business relationships
between a cable operator and an MS licensee whose franchise area and
protected service areas overlap. Cert:a%n exceptions are provided urder
Section 21.912 for unserved rural areas®’ and for the provision of local
programming.84 In addition, Section 21.912 contains an overbuild exception,

79 47 C.F.R. § 63.58.

80 Joint Rural Camwpanies Camments at 3-6.
81 (Cablevision of Texas Caments at 2.

82 GTE Coments at 2.

83 47 C.F.R. § 21.912(d) (1).

84 47 C.F.R. § 21.912(e).
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which authorizes cableMchmssomemhipwitlﬁnafranchisearealf more
than ane provider of cable service exists.

103. In order to effect Cangressional intent, we must confomm Section
21.912 to the statutory cross-ownership prohibition. As a preliminary
matter, we note that Section 613(a) prohibits cable/MMDS cross-ownership
anly in portions of the franchise area served by a cable cperator's cable
system. Section 21.912, on the other hand, prohibits cable/MVMDs cross-
ownership throughout the franchise area the MDS protected service area
if there is any overlap between the two. Thus, we amend Section 21.912 to
prohibit cable/MMDS cross-ownership only when the MMDS protected service area
overlapswiththeportimsotthefmdﬂseamservedbythecable
cperator’s cable system. Congress did not define “areas served by a cable
operator’s cable system® under Section 613(a) (2). However, this temm is
defined in the context of the Section 19 program access provisions as "an
area actually passed by a e gystem and which can be camected for a
standard comnection fee."86 Accordingly, we prohibit cable/MMDS croes-
amezstﬂpmlyifacablecperatorsacnnleezviceareaoverlapswiththe

ed service area. This modification will allow greater
fle:o.bility in providing miltichamnel video service in the unserved portions
of the cable franchise area.

- 104. In adopting regulations to implement the statutory cable/MVMDS
cross-ownership restriction we also adopt an attribution standard that is
cmsistaltwithtreatmmsadqxedbymemimmmendeodlaltme
context .8 Thus, in assessing cross-ownership, we will consider a cable
cpezatortolaveanattrimtable interest in an MMDS licensee if the cable
cperator holds five percent or more of the stock of such licensee, regardless
ofmethermdxstodclsvctingormqvotmg Wedomtadoptasmgle
mejority shareholder exception, and all officer and director positions and
general partnership interests will be attributable, as will limited
partnership interests of five percent or greater regardless of insulatiom.

105. This attribution standard represents a relaxation of the
cable/telephone ("cable/telco") cross-ownership attribution standard, on
which the Comission’s Section 21.912 attribution rules were originally
based. We conclude that to the extent the Caomission has modified the
underlying cable/telco attrilbution standards in the Video Dialtone
Proceeding, similar changes are appropriate in the context of cable/MMDS
cross-ownership. In addition, this more relaxed attribution standard is
similar to the attribution criteria applicable to other cable cross-ownership

85 47 C.F.R. § 21.912(a).

86 see First Report and Opder in MM Docket No. 92-265, 8 FCC Red 3359,
3376 ("Program Access Proceeding”); Conference Report at 93.

(1992) ("Vldeo Dialtone )
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rules.88 We believe that this modest increase in the permitted level of
ownership is fully consistent with statutory intent. In fact, the Senate
Report suggested that the Commission could enploy the broadcast attribution
criteria contained in Section 73.3555 (Notes) of its Rules, or such other
attribution rules as the Conmission deemed appropriate for this purpose.89

106. We will retain the Section 21.912(b) prohibition against cable
operators leasing MMDS capacity where there is gystem overlap. Although not
required by the Act, we regard this restriction as furthering congressional
intent to enhance competition and prevent cable operators fram uaretnzsing
potential sources of campetition. When we adopted this prcmsmn in the
Wireless Cable Proceeding, we considered the scarcity of microwave spectrum
available for wireless cable, and concluded that use of such spectrum by
cable operators would preclude its use in furthering the development of
wireless cable cperations. 90 Nevertheless, cansistent with the statutory
cross-ownership restnctlm, we modify Section 21.912(b) to apply only where
the MMDE protected service area and the cable operator’s actual service area

overlap

107. Overbuild Exception. Section 21.912 contains an overbuild
exception, pursuant to which the cable/MMDS cross-ownership provision is
inapplicable if the cable operator is not the sole provider of cable service
in the franchise area. Accordingly, a cable cperator is allowed to abtain an
MDS license where there is already another provider of cable service in the
franchise area. Likewise an MDS provider is permitted to adbtain a cable
franchise to became the second provider of cable service in a franchise area.
No similar statutory exceptlm was created under Section 613 the 1992 Act.
Moreover, the Camission’s waiver authority under Section 613 is limited to
situations in which the Conmmission determines a waiver is necessary to
ensure that all significant portions of a franchise area are able to obtain
video programming. Since the Section 21.912 overbuild exception appears to
conflict with the statutory cable/MVDs cross-ownership ban, and Congress did
not specifically provide for such an exception, we conclude that this
exception should be eliminated. We note however, that nothing in our
interpretation of Section 613 would prevent an MDS licensee fram cbtaining a
cable franchise which overlapped with the licensee’s protected service area,
provided there was no overlap between the licensee’s MMDS protected service
and the cable system’s actual service area.

108. Ruwral Exception. Section 21.912(d) (1) of the Cammission’s rules
establishes a limited rural exception allowing cable operators to cbtain an
MDS license to provide service to otherwise unserved rural camunities.

88  The Section 63.54 attribution rules were modified in the Video
Dialtane Proceeding to more closely parallel the attribution standards
applicable to the cable/broadcast cross-ownership restriction in Section
76.501 of the Camnission’s Rules. 47 C.F.R.§ 76.501.

89  genate Report at 80.

90 Report and Order, 5 FCC Rcd at 6417.
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This exception is applicable where the protected service area includes a
rural area with 2500 or less inhabitants, which is otherwise umserved by
wireless cable service.91 No gimilar rural esception is established under
the 1992 Act. Significantly, we interpret Section 613(a) to prohibit
cable/MDS cross-ownership only to the extent that there is overlap between
the actual cable service area and the MDS protected service area. Thus,
cable/MVDS cross-ownership is permitted in the unserved portions of the
franchise area, provided there is no overlap with the MMDS protected service
area. ‘

109. Although Section 613 allows increased cross-ownership in the
unsexved portions of the franchise area, several commenters argue that it is
essential for the Commission to retain the rural emxoeption in implementing
thestan:ur.ocrycm:ss<:w¢n'erah.1.pJ:west:nc:t:icn92 Conmenters are correct in ‘
mtugmathierthestatuto:yczmsanemhippmvisimmemmystillbe
same instances in which a rural exception is necessary to authorize
cable/MMDS carbinations to provide multichanne]l video service to unserved
rural areas. However, since the Comnission is authorized under the statute
to waive the statutory croes-ownership restriction to the extent necessary to
ensure all mgmfuant portions of a franchise area are able to abtain video

,wecax:luiethatsuchcasesshmldbetarﬂledbyvalver

requests filed pursuant to the special relief procedures set forth in Section
76. 7

'110. The Commission will consider such waivers filed by cable
operators subject to the same procedural safeguards established under
Section 21.912(d) (1) of the exdisting Rules. The Cammission will grant
cross-ownership waivers to cable operators seeking to provide service to

91 Tne Section 21.912 rural exception is based on the cable/telco
rural exenption under Section 63.58 of the Comission’s Rules. There is a
proceeding currently perding to review whether the definition of a rural
camumnity for purposes of this exception should be amended to apply to
camunities with 10,000 or less inhabitants. See Video Dialtone Proceeding,
7 FCOC Red at 5851,

92 See e.g. NCTA Caments at 56; Time Warner Camments at 55; National
Telephane Cooperative Association Caments at 2-3.

93 Although the statutory provision uses the temm “video programming"
we believe Congress intended the Camission’s waiver authority to include
situations in which a waiver is necessary to ensure that all significant
portions of the franchise area are able to receive multichannel video
progranmming.

94 47 C.F.R. § 21.912(d) (1). We note that telephone campanies
providing cable service in rural areas pursuant to the 47 C.F.R. § 63.58
cable/telco cross-ownership rural exemption are considered cable cperators
for purposes Section 21.912 of cur Rules, and would therefore also be
eligible for cross-ownership waivers to provide service to otherwise unserved
rural areas.
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rural areas only if no other MMDE operator desires to provide such service.
Cable operators seeking such a waiver, should submit a waiver request to the
Commission and file an application for an MDS license. Applications for
MMDS licenses filed by cable operators will be placed on public notice. Only
if no wireless cable applicant responds to the notice with a timely filed
application, will the Camnission waive the croes-ownership restriction and
award an MDS license to a cable cperator. We believe that such waiver
procedures will be effective in preventing service delays to rural custamers,
while safeguarding the cawpetitive opportunities of wireless cable providers.

v Exception. Section § 21.912(e) of the
Gmm:.ssn.on’s rules ccxmams an emepr_lm to the cross-ownership restriction,
which allows cable operators to use one MMDS chamnel in a protected service
area to provide locally-produced programming to cable headends. The
cam\ismmadmtedthmemeptlmbecamewerecogmzedthat there were
mgm.flcam: public interest benefits in allowing cable operators to use MMDS
capacity to provide local programming, not otherwise available within the
franchise area. Such an exception furthers the Cammission’s longstanding
goal of enhancing localism, by prmnting the establishment of additional
outlets for locally-originated programing.?

112. Several Cawrenters argue that the Camission should retain the
local programming exception in implementing the statutory cross- ownership
restriction. We conclude that the local programming exception is consistent
with the statutory cross- cmersh:.p restriction and should therefore, be
retained. We note that it is Section 21.912 (b) of the Cawnission’s Rules,
ard not the statutory cross-ownership provision, which prohibits cable
operators fram leasing MDS capacity in their franchise area.%® The 1992
Act only prohibits a cable operator fram holding an MDS license in its
actual service area. Consequently, the local programming exception is not at
odds with the statutory cross-ownership rule. On the contrary, the local
programming exception furthers Congress’ dbjective of preserving localism,
which Congress stated was "a primary dbjective and benefit of ocur Nation’s
system of regulation of television broadtzstmg" 97 Accordingly, we conclude

5 Locally-produced programming is defined for this purpose as any
programming produced in or near the cable operator’s franchise area and not
broadcast on a television station available within the franchise area. In
the Wireless Cable Proceeding, we indicated that we did not intend for our
definition of locally-produced programming to "prohibit the inclusian in
locally produced programs of same relevant material or segments produced
elsewhere but incorporated into a larger program." We also stated that it
was not our intention to preclude the use of any programming, which aired on
local television stations. We indicated that "such materials could be
included in a locally produced program provided it constituted only a small
or minor part of the overall program." Second Report and Order, 6 FCC Rcd at
6799 ("Wireless Cable Proceeding").

96 47 C.F.R. § 21.912(b).
97 1992 Cable Act, Section 2(a) (10).
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that the local programming exception is consistent with statutory adbjectives
arnd will be retained as it applies to the leasing of MMDS chamnnels.

C. Gable/SMAIV Croms-Owamship Restrictiocn

113. Comments. Most cammenters generally agree that the Section 21.912
cable/MMDe regulations can be modified to implement the cable/SMAIV cross-
ownership restriction in the 1992 Act. However, camenters note that there
are certain issues unique to the cable/SMAIV cross-ownership restriction that
nust be akiressed. Cowenters also cbeerve that the Section 21.912
cable/MMDS provisions are technology specific in their application and are
thus, inappropriate for purposes of implementing a cable/SMATV cross-
ownership restriction. In addition, camenters note that the cable/SMATV
restriction anly prohibits cable cperators from offering SMATV service
"separate and apart fram any franchised cable service," in the cable service
area, in contrast to the cable/MMDS restriction, which prohibits all
cable/MDS cross-ownership in the cable gperator’s actual service area.

114. Several commenters suggest that the "separate and apart" language
is not meant to limit the cross-ownership exception to SMAIV sexrvices that
are physically intercomected with a franchised cable system. According to
these camenters, since an intercommected SMATV system is treated as a cable
system, and is therefore, already out of the ambit of the cross-ownership
restriction, the separate and apart exception cannot be limited to physically
intercannected facilities. Instead, these commenters submit that the
"separate and apart" exception was intended to exempt SMATV systeme that are
operated in accordance with the terms of the cable operator’s franchise, even
though such SMATV gystems are not physically intercomnected with the cable
operator’s cable.sgystem. Comenters favoring this approach cbserve that
this interpretation is consistent with the fact that the statutory language
locks at whether the SMATV service is being offered separate and apart fram
any franchised cable "service," not cable "system".

115. Other cammenters advocate an interpretation that would permit a
cable operator to acquire a SMATV system with the intention of physically
integrating such system into the overall cable system. The key indicator of
integration according to these camenters, should be whether or not
programming is delivered through the cable system and not the SMATV system.
These cammenters argue that a SMATV system, whether constructed or acguired
by a cable operator, should not be regarded as separate and apart as long as
the cable gperator integrates the SMATV system into the cable system within a
reasonable time (e.g., six months). ‘

116. Comenters also note that the cross-ownership restriction only
applies in those areas of the cable operator’s franchise that are actually
being served by the cable cgperator’s cable system. Thus, if a cable operator
has not wired its entire franchise area, the cross-ownership ban does not
prevent the operator fram providing SMATV service in the unserved areas.
Comrenters state that such a qualification is appropriate because extending
service by means of SMATV may be the only method of providing service in same
parts of the franchise areas.
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117. Liberty Cable Company, Inc. ("Liberty"), adds that the cross-
ownership restriction should not prevent a SMATV operator fram contimuing to
cperate a SMAIV servioe if the STV cperator dbtains a cable franchise to
becare the second franchised cahle operator in the franchise area. According
to Liberty, this interpretation is consistent with congressional intent to
pravwote campetition for established cable cperators. Liberty notes that in
New York, where it is the sole cawpetitor of Time Wamer Cable, it should not
be required to divest its SMATV systems, if it eventually cbtains a cable
franchise to campete head-to-head with the Time Warner’s cable systems. -

118. Several commenters sulmit that the 1992 Act and its legislative
history were not intended and should not be interpreted to prevent the ctmmon
ownership of a SMATV system that itself qualifies as a cable system urder
Section 602(6) of the Communications Act anmd a separate stand-alone SMATV
system. In contrast, (R&B submits that the Camission should clarify that
any SMATV systems that are intercamected through coaxial cable, fiber or
other physical camections, that cross the public right of way, are cable
systems whose qJexatSu:s may not own a separate stand-alone SMATV system in
its franchlse area.

119. Discusgion. We conclude that while Section 21. 912 addresses the
same concerns as the cable/SMATV cross-ownership restriction, a separate rule
is needed to address issues unique to SMATV service and to the statutory
cable/SMATV cross-ownership restriction. As an initial matter, we note that
Section 617(a) (2) does not prohibit all cable/SMATV croses-ownership within a
cable cperator’s actual service area. Section 613(a)(2) only prohibits cable
operators fram providing SMATV service "separate and apart" fram the
franchised cable service in the portiaons of the franchise area actually
served. Congress did not explain its intent in limiting application of the
cross-ownership restriction to SMATV service offered "separate and apart"
fram franchised cable service.

120. As indicated above, cammenters offer various theories regarding
the appropriate interpretation of the "separate and apart" language. Many
cammenters argue that the "separate and apart" language allows a cable _
operator to build or acquire a SMATV system within its service area, provided
such SMATV gystem is physically integrated with the cable system within a
reascnable period of time. Other camenters maintain that the "separate and
apart" language does not require physical integration. Instead, these
camenters submit that this language was meant to exempt SMATV systems that
are operated in accordance with the tenms of the cable operator’s franchise
agreement, regardless of whether such systems are built, acquired, .
integrated or stand-alone. 39

121. Our statutory analysis of the "separate and apart" language leads
us to a different conclusion. The purpose of the Section 613(a) cross-
cmne’r’ship provision is to encourage alternative providers of multichannel

98 CR&B Ccnments at 33. |
199 "NCTA Gefments at 32-33. |
39

e



video service and to promate 882 development of local carpetition for
established cable aperators.100 Indeed, the Semate Report found that because
oftmmmmdimy“eofmtmhgmﬂmancabletelmlm
system to serve the ssse geographic area, most e subscribers have no
opportunity to select among competing systems.l0l Tme Semate Report dbserved
that without the presence of another miltichamnel video programwing
distrihitor, cable cpexators face no local tion, which leads to undue
market power for existing cable operators.l02 Moreover, the Semate
indicated that the dbjective of restricting cross-ownership of different
means of video distribution was to ensure that a diversity of voices are
available to the public, wﬂtopzmgmiompetitiveactsﬂatmnd
limit the types of services available.l0

122. Given ca-gmn' dbjectives in enacting the cross-ownership
restriction, we conclude that a narrower interpretation of the “separate and
apart" exception was intended. We interpret this language to permit cable
operators to construct stand-alone or integrated SMATV systems for use in
providing franchised cable service to subscribers within the cable
operator’s service area. However, we believe that the language "separate and
apart fram any franchised cable service," reqiires that cable-owned SMATV
systems be operated in accordance with all tenms and conditions of the cable
franchise agreement. Thus, cable operators providing SMATV service within
thecablesexviceamaremqulredtoobserveallprwismofthe
franchise agreement, including any uniform programming, service, and rate

ts provided therein. This limited cross-ownership exception is
appropriate, since cable gperators frequently use SMATV systems to provide
cable service to miltiple unit chelliﬁs, such as apartment camplexes and
hotels, within their franchise area.10% such an interpretation is also
consistent with the fact that the statutory language loocks at whether the
SMATV service is being offered separate and apart fram any "franchised cable
service" not "cable system."

123. while Congress intended to permit same cable/SMATV carbinations in
the cable service area, we conclude that Congrees did not intend to allow
cable operators to acquire exdisting SMATV facilities within the cable
operator’s actual service area for the purpose of providing cable service.

In light of the important statutory d)]ectives of pramwting campetition and
encouraging diverse sources of programming, such acguisitions would undermine
the goals of the croes-ownership restriction and eliminate an important
potential source of campetition for established cable operators. Moreover,
we believe that Congress sought to encourage cable cperators and SMATV

100 Senaf:e Report at 46.

101 14. at 46-47.

102 3992 cable Act, Secticn 2(a) (2).
103 genate Report at 46..

104 Time Warner Comrents at 63.
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providers to campete directly with one another. In our view, a policy
allowing cable operators to acquire existing SMATV facilities, rather than
omstruct their own facilities, would not further this goal and would in
fact, thwart the developmnt of a pramising campetitive technology.
Finally, we determine that such a policy would reinforce existing cable
monopolies and reduce the cmpe%tive opportunities for SMATV providers
within the cable service area.l '

124. For the foregoing reasons, our rules implementing the statutory
cable/SMATV cross-ownership restriction prohibit a cable gperator from
acquiring an ownership interest in a separate SMATV operator providing
service within the cable operator’s actual service area.l0® Separate SMATV
operators are defined under cur rules as providers of SMATV service within
the cable operator’s service area, which were not owned, operated oxr
controlled by, or under cammon control with the cable gperator as of the
effective date of the 1992 Act. In inplamenting the cable/SMATV cross-
ownership restriction, we employ the same attribution criteria adopted in
camection with cable/MMDS cross-ownership restriction above. Our
attribution rules in this context generally attribute all stock interests of
five percent or more, whether such stock is woting or nonvoting. In
addition, all officer and director positions and general partnership :
interests shall be attributable, as will limited partnership interests of
five percent or greater, regardless of insulation.

125. Comenters addressing the "separate and apart" language
unanimously argue that it should not be relevant whether a cable operator
constructs or acquires a separate SMATV gystem, provided the cable coperator
integrates the SMAIV system, or operates such system in accordance with the
temms of the cable franchise. NPCA for example, argues that cable operators
should be permitted to acquire separately-owned SMATV systems in their cable
service area, provided such systems are operated in accordance with the tems
of the cable franchise.107 NPCA maintains that such an interpretation is
essential to preserve the "exit strategies" available to SMATV operators, and

105 The Commission similarly prohibits local telephone cawpanies fram
acquiring exdisting cable facilities to provide video dialtone service.
Telephone campanies seeking to provide such video dialtone service are
required to construct their own facilities. See Video Dialtone Report and
Order, 7 RCC Rod at 5835-36.

106  One commenter indicated that such an interpretation had already
resulted in fear among building managers that if they enter into contracts
with SMATV operators, they would subsequently be prchibited fram allowing a
franchised cable operator to take over the system should it became necessary
or desirable. See Natianal Private Cable Association ("NPCA") Camments at
12. We note that our rules prchibit a cable operator fram acquiring a
separate SMATV system. However, where a SMATV contract has been terminated
by either party, we would not prchibit a cable operator fram providing cable
service over preexisting facilities.

107 NPCA Caments at 11.
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to encourage continued irwestment in the develcpment of SMATV systems. NPCA
acknowledges that such am interpretation may seem to undercut Congress’

cmpecitivegmlsﬂma'mompauwrislwwenmmtplacebysening
an;t:oamthar thus, lessening competition , NPCA asserts that

Congress’ objectivesambestsexvedbyleaving reasonable exdt stxategies
availabletomimmtom

126. Ve are not persuaded by these arguments. We note that all
ownership restrictions limit the "potential exit strategies” of investors in
the affected services. Nevertheless, altermative exit strategies have
proved sufficient to allow affected industries to develcp and attract
investors. Similarly, SMNMIV investors considering exit strategies will have
mmerous altermatives available. Our Rules would not prevent the sale of a
SMATV gystem to building management, another SMAIV cperator, an MMDS
operator, or a cable operator franchised in a coommity in which the SMATV
system does not provide service.

127. Finally, as described above, the 1992 Act only prevents
cable/SMATV cross-ownership in those areas of the cable cperator’s franchise
that are served by the cable cperator’s cable system. Thus, if a cable
@eratorhasmtwimditsentirefra:mhiseazea,mems-mmhipban
does not prevent the operator fram building or acquiring a stand-alone SVATV
system. However, the Caommission concludes that such cable-owned SMATV
systems nust be cperated in accordance with the terms of the cable franchise
agreement. We conclude that in order to protect the campetitive

ties of independent SMATV operators, it is essential that we limit
the ability of cable gperators to use SMATV techmology in their franchise
area to provide programming services other than the franchised cable service.

128. In addition, consistent with congressional intent, our regulations
do not prevent the camren ownership of a SMATV system that itself qualifies
as a cable system under Section 602(7) (B) of the Comumications Act, and a
separate stand-alone SMATV system that is within the same service area.109
We also do not consider a SMATV system that qualifies as a cable system to be
subject to the statutory cable/MDs cross-ownership restriction. Thus,
camon ownership of a SMATV system and an MMDS facility with overlapping
service areas would not prohibited under the Camission’s rules. Since
Congress intended Section 613 to encourage campetition for traditional cable
systems, it would be contrary to the statutory dbjective to prevent the
camon ownership of more than one SMATV system in a franchise area simply
because ane of the SMATV systems serves nan-camumnity owned multiple
dwellings or serves camunity-owned multiple dwellings and crosses a public
right of way.

129. Liberty argues that the cross-ownership provision should not
prevent a SMATV operator fram contimuing to provide SVATV service if the

108 Id.
109 genate Report at 81.



SMIV gperator cbtains a cable franchise to became the second franchised
cable cperator in a commmnity. Liberty suggests that the cable/SMATV cross-
ownership prchibition should apply only in areas where there is one cable
franchisee. As we indicated above with respect to the cable/MMDs croes-
ownership, no overbuild exception was provided under the statutory cross-
ownership restriction and the Commission’s waiver authority is very narrow.
- Consequently, we conclude that the statutory language prohibits the
Comission fram adopting an overbuild exception in this context. We note,
however, that Section 613 would generally not prevent a SMATV cperator fram
cbtaining a cable franchise in the same area served by the operator’s SMATV
service, provided the SMATV operator began gperating the SMATV system in
accordance with the terms and conditions of the cable franchise agreement.

D. Enforcement

130. Cgorents. Commenters unanimously oppose the establishment of
specific reporting requirements to enforce the cross-ownership restrictions.
Commenters indicate that the cross-ownership restrictions should be enforced
on a conplaint only basis.

131. Discussion. As we indicated in the Notice, we do not consider it
necessary at this time to establish additional reporting requirements in
camection with the MDS or SMATV croes-ownership restrictions. The
Camission’s exdsting rules require applicants for MMDS licenses to show that
no portion of the facility’s protected service area will overlap with the
franchise area of an affiliated cable operator.l1¥ As required under the
statute, we will amend this rule to regquire that applicants show that the
protected service area will not overlap with any portion of the franchise
area actually served by an affiliated cable cperator’s cable system.
However, the Camission will not adopt specific reporting requirements at
this time for cable/SMATV cross-ownership. Instead, the Cammission will
enforce these cross-ownership rules on a camplaint basis. Corplaints
regarding cross-ownership violations should be filed with the Camnission
pursuant to the procedures set forth in Section 76.9. of our Rules.

Iv. SUBSCRIBER LIMITS

A. Badground

132. The 1992 Cable Act requires the Cammission to establish horizontal
ownershlp limits. Specifically, Section 11(c) (2) of the 1992 Cable Act
requires the Commission to place limits on the muber of subscribers an
entity can reach through cable systems owned by that entity.11l The
establishment of these "subscriber limits" is interded to address Congress’

110 47 C.F.R. § 21.912(c).
111 47 y.s.C. § 533(f) (1) (A).
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concermn regarding increasing horizontal concentration in the cable industry.
Congress fourd that increased concentration in the cable industry had the
potmtialtocmatehuriurstomtzyfornevﬁggmrersaxntomdmethe
nmber of media voices available to consumers.

133. In establishing the ownership limits mandated by Section 11, the
1992 Cable Act directs the Cammission to consider the following public
interest cbjectives of the legislation: (A) to ensure that no cable gperator
or group of cable cperators can unfairly impede the flow of video programming
fram the programmer to the consurmer; (B) to ensure that cable gperators do
not favor affiliated video programmers in determining carriage and do not
unreasonably restrict the flow of video progranming of unaffiliated video
progranmers to other video distributors; (C) to take account of the market
structure, ownership pattems, and other relatiomshipe of the cable industry,
including the market power of the local franchise, joint ownership of cable
systems and video programmers, and the various types of non-equity
cantrolling intereets; (D) to take into accomt any efficiencies and other
benefits that might be gained through incressed ownership or control; (E) to
ensure that such rules and regulations reflect the dynamic nature of the
camumnications marketplace; (F) to impose limitations that will not prevent
cable operators fram serving previocusly unserved rural areas; ard (G) to
impose limitations th’i\% will not impair the development of diverse and high
quality programming.l

134. Propogal. Before imposing definitive horizontal ownership
restraints on the cable industry, we want to be certain that in so doing we
have struck the proper balance among the campeting public interest cbjectives
Congress directed us to consider. Our review of the caments in respofnse to
the Notice has persuaded us that further cawent on a mmber of matters is
necessary before we can establish appropriate subscriber limits. However,
the record to date has helped us to fomm certain tentative conclusions.
Therefore, at this time, we seek further camment on our proposals regarding
the appropriate threshold and application of the subscriber limits. In
brief, we propose to adopt a mational subscriber limit of 25% of hames passed
and to attribute cable system ownership based on the same criteria that is
used in the broadcast context.ll4 However, we contime to seek comment on
establishing subscriber limits in the range of 20% to 35% of hames passed
natiomwide. In addition, we propose to permit ownership of additianal cable
systems, beyord the 25% limit, if such systems are minority-controlled.

B. IAxplicable Market.
135. Notice. In the Notice we asked commenters to indicate whether

112 1992 cable Act, Section 2(a) (4).

113 47 y.s.C. § 533(f) (2). Congress intended these public interest
considerations to apply to all ownership limits mandated by Section 11({c) (2},
including the charmmel occupancy limits discussed infra.

114 47 C.F.R. 73.3555 (Notes).
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regional or national subscriber limits, or both, were necessary to implement
the adbjectives of the 1992 Cable Act. We noted that while the legislative
history of the 1992 Cable Act focused on national subscriber limits, it also
discussed regicnal concentration. Additionally, we cited findings from the
1990 Cable Repart, concluding that the level of national concentration in the
cable industry did not warrant regulatory mterventlm, but mdlcatz.ng that
regional concentration could lead to MSOs engaging in anti-campetitive
behavior on a regional basis without disrupting national markets.

136. Comyents. Cable comenters addressing the issue of whether
subecriber limits should apply to national and/or regional markets all favor
establishing only national subsecriber limits. Several cable cammenters argue
that the Camission lacks the authority to praomulgate regionmal limits under
the 1992 Cable Act. Additionally, they believe that national limits best
sexrve the cbjectives of the 1992 Cable Act since most programming
distribution occurs on a nmational, not a regional, basis. Also, these
parties contend that regional limits would threaten the marketplace
efficiencies afforded by regional concentration, such as expanded custamer
mwmﬁmmasedlomlpmgmﬂmngl Only INIV supports imposing
regional subscriber limits, a:cgumgtlntsuchlinutsareneces to curb
the anti-campetitive power of MSOs in local advertising markets.l1® INTV
would have the Commission prohibit a single cable operator fram reaching more
than 50% of the homes passed in a local merket (as defined by Arbitron’'s Area
of Daminant Influence or ADI).117

137. Discussion. We propose to adopt exclusively national subscriber
limits. We agree with the majority of cammenters who conclude that national
subscriber limits best serve the cbjectives of the 1992 Cable Act because
most programming. distribution occurs on a mational, not a regional basis.
We are also concerned that the imposition of regiomal limits may sacrifice
many of the benefits and marketplace efficiencies associated with regional
concentration, such as investment in the deployment of fiber optic cable,
development of local and regional cable programming and improved custamer
service. Moreover, we are cognizant that denying cable cperators the
benefits of regional concentration could irmpede their ability to becare
carpetitors of local telephone canpanies.

115 See, e.9., TCI Caments at 27-28; Time Warner reply Camments at 2-
S; NCTA Reply Caments at 5-6.

116 INTV contends that in markets with only one cable operator, that
operator is the conduit for all local advertising and therefore is in the
position to dictate local advertising prices, which places other local media
(e.g., TV stations) at a considerable disadvantage. INIV Camments at 7-8.
In response, cable cammenters argue INIV’sS assertions are disingenuous since
data shows that broadcast stations continue to control an overwhelming share
of the local advertising market as campared to cable interests. See TCI
Reply Canments at 19-20; NCTA Reply Camments at 12-13.

117 INTV Caments at 8.
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138. Comrenters are asked to indicate whether the proposed mational

subscriber limits would suffice to implement the dbjectives of the 1992 Cable

Act. In addition, we would like commenters to consider whether the benefits

of regional concentration cutweigh the possible anti-campetitive harm that

such concentration may have on the local advertising and programming

marketplace. Finally, we are concerned that if we impose regional limits,

other miltichammel video distributors may not be available to serve unserved

L}bscnbersmallcmmmltles We ask commenters to address this issue as
1

139, Notice. The Notice sought comment on the measure that should be
used to implement subscriber limits. We indicated that subscriber limits
could be defined either as a share of cable subscribers or as a share of
hames passed. However, after consideration of the two standards, the Notice
proposed adoption of a hames passed measure. We tentatively concluded that
while a subscriber-based standard is the more traditional measure, a haves
passed standard’ is more appropriate because: (1) it encanpasses all
television households for which a particular cable operator provides access
to cable programming; (2) it is more stable than a subscriber-based limit;
and (3) it encourages the addition of new subscribers.

140. The Notice also asked cammenters to indicate what percentage of
hares passed nationally would constitute a reascnable limit on horizontal
concentration. Specifically, we proposed a limit in the range of 25% to 35%
of hames passed and asked a series of other questions designed to discemn the
level of subscribership needed to successfully launch new cable programming
services. We also questioned whether the audience reach limits of the
broadcast miltiple ownership or network-cable cross- cdnersha.p rules were
relevant to detemmining subscriber limits in this proceeding.l
Furthermore, weobeervedtlattheSmateReportsuggeststhatSectlmllvas '
not intended to require divestiture by any existing MSO. The Notice also
invited camment on whether we should establish a minority ownership
incentive similar to the ane used in the broadcast context, which provides
for increased ownership of broadcast stations represent:.rg up to 30% of the
television households nationwide if such additional stations are minority
controlled. 119

141. Comments. Most comenters addressing the issue of how to
calculate subscriber limits, favor measuring the audience reach of cable
systems by a hames passed standard rather than a subscriber-based standard.

118 The Camission’s broadcast multiple ownership rules limit the
audience reach of television stations in which a single entity can hold an
attributable interest to 25% of television households nationwide. See 47
C.F.R. § 73.3555. The network-cable cross-ownership rule provides that
national television networks can own cable systems which reach 10% of the
hames passed nationally. See 47 C.F.R. $76 501.

l

119 gee 47 C.F.R. § 73.3555(d).
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For example, Liberty Media, NATOA, MPAA, INIV and TCI all agree that a hames
passed standard is more appropriate because a measure based on the muber of
subscn%e is unstable and may have the effect of discouraging subscriber
growth. NCTIA supports a hames passed standard too, but also believes the
standard should reflect the fact that cable gperators facing "effective
campetition” are unable to impede the flow of progranming. NCTA therefore
suggests subtracting from the mmber of hames passed all households that are
also passed by a campeting distribution service.l2l oOnly Intemmedia favors a
subscriber-based measure for determining the size of a cable operation,
arguing that a subscriber-based measure is more accurate and is necessary to
determine whether there is effective campetition.

142. Time Warner and GIE advocate the use of altemative measures.
Time Wamer suggests calculating subscriber limits by measunng the cable
operator’s share of subscribers who have access to programming either by
means of cable or through other multichannel video distributors.123
According to Time Warner, this approach would provide a truer measure of an
operator’s ability to impede the flow of video programming than would any
measure based solely on cable subscribership or cable hames passed. GIE
proposes another approach that would determine the audience reach of a cable
operator based on its "total franchise area hames." According to GIE,
substantial portions of existing cable franchise areas are not wired and
therefore carmot pass all hames that are authorized to receive service.
Comequently, GTE believes a measure based on the entire cable franchise
service area -- evm1fpaxtoftheamalsmtw1red—- would encourage
operators to expand service into unbuilt areas.l24

120 gee Liberty Media Canments at 32; NATOA Camments at 20; Discovery
Caments at 8-9; MPAA Caments at 6; INIV Caments at 4; TCI Camrents at 28-29.

121 NCTA Coments at 15. Altermatively, NCTA would have the Cammission
measure a cable gperator’s size as a percentage of the mmber of subscribers
served not just by cable systems, but by other distribution technologies as
well. Id. at 15 n.31.

122 Intermedia Coments at 9. i §

123 Time Warner would meke this determination based on a percentage
that has, (a) as its mumerator, the nmuvber of cable subscribers served by the
cable cperator in question, and that has, (b) as its denaminator, the sum of
(1) the mmber of all cable subscribers nationally and (ii) the number of
subscribers to other multichammel video programming distributors. Time
Warmer Caments at 18-19.

124 GTE Comments at 2. In its reply camments, Time Warner opposes
GIE's suggested approach, arguing its would not accurately reflect an
operator’s ability to impede the flow of programming, which was Congress’
concern in enacting the statute. Time Warner argues that where an cperator
has not laid cable, it can do nothing to prevent others fram providing
service. Moreover, Time Wammer points out that unbuilt areas provide
opportunities for altermative distributors such as SMATV, MDS and MMDS.
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143. On the issue of establishing a reasanable limit on horizontal
concentration, cable conmenters generally a subscriber limit of
appraximately 40% of homes passed nationally. .Relying-mua:ketplace
experience, antitrust principles and other factors, these commenters contend
that there is no basis on which to conclude that an MSO with a 40% market
share can inpede the success of new programming services. They urge the
Commission to avoid strict horizontal ownership limits that could preclude
the efficiencies and benefits that result from contimued horizontal
growth. Furthexmore, theybelievetlnt&mgreudidmtinteﬂforthe
Comission to impose limits that would force existing MSOs to divest.12?

144. In support of their posicicn that a 40% subscriber limit is
reasonable, cable canmenters argue that extensive: subscriber penetration is
not essential to the success of a new programming network. Time Warner, TCI
and NCTA contend that many program services have flourished at subscriber

Time Warmer Reply Comments at 8-10

125  pigcovery advocates setting subecriber limits at a level
considerably higher than the present degree of horizontal concentration.
According to Discovery, the Commission can determine at what percentage a
cable operator may effectively preclude the success of a new cable service by
identifying the penetration level that an altermative technology distributor
needs to survive. Discovery points cut that Congress defined "effective
carpetition" in Section 3 of the 1992 Cable Act in terms of at least two
unaffiliated distributors both of which have a subscriber base of more than
15% of the households passed. Thus, Discovery indicates that under Congress’
own definition, effective campetition can exist even when ane operator has
85% penetration. Discovery Caments at 7-9.

126 por example, Discovery states that if the Comission adopts strict
subscriber limits, the impact would be to sharply reduce the revermes of the
programmers carried by large MSOs, which could threaten the survival of many
programming networks. Discovery Camments at 5-6. TCI also submitted a
study concluding that strict limits on horizontal ownershlp could diminish
the quality, quantity and diversity of available programming. TCI Comments
at 15-17. See algo Besen, et al., "An Econamic Analysis of the FCC's
Proposed Cable Ownership Restrict:l.cm" (filed Feb. 9, 1993) ("Besen Study")
(attachment to TCI Comments). The Besen Study finds that the aggregation of
subscribership does not harm consumers because cable systems do not compete
directly against one another. According to Besen, while a large subscriber
basenayincreasethebaxgainingpowerofanmomdealmgwithprogm
suppliers, it does not affect the diversity of programiing selected and
distributed or distort the allocation of resources to the production of

progranming. Besen Study at 22.
127 See, e.g9., Time Warmer Reply Caments at 11-14.
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penetration levels well below 60%.128 Time Warner provides examples of
several successful program services that began with low penetration levels
ard which g:adnﬁg gained audience share as their product improved or their
popularity grew. Cable canmenters also dbserve that many factors
determine the level ofaxﬂimcepa‘:etmtimnecessarytonakeanewprogram
service an econamic success, including the degree to which a service is
sumoxtedbyabacriberfeesversusadvertmmgrevemesarﬂmetypeof
programming service involved.130 Finally, cable commenters rely on
antitrust principles, arguing that a single firm carmot exercise mnopoly
power with less than 50% of the relevant market.l31

145. In contrast to the cable cownenters, MPAA advocates a 25%
subscriber limit, which would effectively cap the largest MSO at its present
level of concentration.132 MPAA does not believe Congress intended for
subscriber limits to be set above existing levels of horizontal
concentration since it was existing levels of market power that prampted

128 These commenters note that program networks such as Black
Entertaimment Television ("BET"), The learning Chamnel, Bravo and Court TV
have had great success with penetration levels of less than 30% to 40%. Time
Wamer Caoments at 28-29; TCI Coamments at 24-25; NCTA Camments at 16.

125 Time Warner Comments at 27-28. For example, Time Wamer notes
that The Family Chammel, which was launched in 1977 achieved less than 10%
penetration of all cable hames by its second year of operation, achieved only
22.1% in its third year, but approached 60% penetration by its sixth year of
carriage. Another example provided by Time Wamer is Nickelodeon, which
achieved only 15.1% penetration in its second year of operation and now
enjoys over 90% penetration. Id.

130 - gee, e.g., NCTA Camnents at 17. Time Warner, for example, points
out that a service that emphasizes license fees as a source of reverme may
need less penetration than will a service that is primarily dependent upon
advertising revermes. Additionally, Time Warner notes that the cost
structure of the service will determine the reverme level (and will thus
influence the degree of penetxatlm) that the service must reach to achieve
profitability. Thus, a service that offers relatively expensive progranming
(e.g., recently released theatrical motion pictures) will have a higher cost
structure, and will need to achieve greater reverues, than will a service
that depends upan less expensive programming (e.g., news and syrdicated TV
programs). Time Warmer Comments at 25-26.

131 NCTA Camments at 17; TCI Camments at 19-23; Time Warner at 21-23.

132 MpaA conditions its support for a 25% subscriber cap on the
Camission adopting reasonable program access, leased access and attribution
requirements. Otherwise, MPAA states that it advocates a limit lower than
25%. MPAA Caments at 5. NATOA also advocates a 25% subscriber cap. NATOA
Caments at 19. NATOA believes that for the Cammission to adequately correct
the market aberrations caused by the anti-campetitive practices of current
MSOs, such MSOS should be required to divest current holdings. Id.
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Congress to take action. MPAA also challenges the use of traditional
antitrust market concentration measures as a basis for adopting a 40%
subscriber cap. According to MPAA, such antitrust measures are not an ~
accurate determinant of MSO maxket power because most cable systems do not
canpete with one another in the program acguisition market. MPRA also
challenges the contentions of several cable commenters that a 40% cap is
reascnable because new program services can survive with less than 60%
penetration of cable households. MPAA believes its proposed 25% subscriber
mpishbexalanxghamceifnnretlnnmeq:emtorappmmesme%%

concentration figure, annﬂq:aﬂan:lgrogmmruaym its market access
limited to anly S0% of hames passed.

146. mlymIVadvomtesaaxbsmberlmﬁ.tlmrthanthatpmposedm
t:hem Speclglcany,mvmlimaamjbermpofmmman
10% is appropriate.i35 INTIV calls for stricter horizontal ownership controls
than are used in the broadcast context. According to INIV, such strict
limits are necessary because cable operators (unlike broadcasters) face
llttleormcmpetitiminthelocalmrhetplace INTV argues that its
proposal is consistent with the intent of Oagress to enact regulations that

do not allow the gstatus qQuo to prevail.l36

147. Discussion. In adopting horizantal ownership limits we seek to
balance Congress’ concerns regarding the ability of the largest MSOs to
preclude the launch of new programming services with the benefits to
consurers that result fram some degree of horizontal concentration.
Consequently, we propose to adopt a horizontal ownership limit protu.bltmg

133 MpAA Reply Camments at 2-4.

134 yowever, David Waterman of the Amnenberg School for Communications
submitted a study suggesting that MSOs with less than 25% of the hanes passed
nationally may still be able to unduly influence the programming acguisition
market. See Watenman Camments at 3 and Waterman, "Local Monopsany and Free
Riders In Infonmation Industries" (filed Feb. 9, 1993) (Waterman Study)
(attachment to Waterman Camments). Time Wammer and other cammenters
challenged Wateman’s conclusions, charging that his study erraneously
assumes that cable programming networks need to reach all cable subscribers
and that cable networks primarily offer original programming. See, e.g. Time
Warner Reply Conmments at 14-16.

135 Recognizing that its proposal would force divestiture of existing
MSOs, INTV suggests applying the 10% cap prospectively. INIV Caments at 7.

136 Time Warner, Liberty Media, TCI and NCTA all criticize INIV's
proposed subscriber limit. TCI, for example, argues that a 10% cap is at
odds with Congressional intent, since such a strict standard would impair
development of diverse and high quality video programming. TCI Reply
Comments at 17. NCTA argues that a 10% limit would be "absurd," and claims

that INIV fails to acknowledge Congressional fuximgs regarding the benefits
of horizontal concentration (i.e., efficiencies in administration,

distribution and procurement of progxarrmmg) NCTA Reply Camrents at 11.
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